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NC Department of Environmental Quality 
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1611 Mail Service Center 
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DELIVERY VIA EMAIL 

RE: Proposed Rulemaking - 15A NCAC 02B .0703 Nutrient Offset Credit Trading 

and .0733 Tar-Pamlico New and Expanding Wastewater Discharger 

Dear EMC Commissioners and Assistant Secretary Holman: 

Hall and Associates hereby provides the following OBJECTIONS to the NCDEQ’s proposed 

rulemaking readopting 15A NCAC 02B .0240 (Nutrient Offset Credit Trading) as 15A NCAC 

02B .0703 and 15A NCAC 02B .0229 (Tar-Pamlico New and Expanding Wastewater 

Discharger) as 15A NCAC 2B .0733 on behalf of the Tar-Pamlico Basin Association (“TPBA” 

or the “Association”). We understand that this rule will be brought before the Commission on 

September 12, 2019, and the TPBA objects to its adoption, in part, for the reasons discussed 

below.   

Although staff and hearing officers recommended modifications to the rule to address a number 

of concerns raised during the public comment period by the TPBA, the modified language has 

improperly created new restrictions that have not undergone the mandatory public notice and 

comment procedures.  Moreover, the new language, as it applies to our Association, appears to 

violate Chapter § 150B-19.3 (Limitation on certain environmental rules) by setting requirements 

more restrictive than applicable federal law without the requisite justification. At a minimum, the 

language currently proposed creates potential inconsistencies and regulatory confusion with the 

Nutrient Sensitive Waters Implementation Strategy agreement that requires clarification before 

the adoption of this rule may proceed. Therefore, we request that the Commission not adopt the 
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staffs recommended changes to the existing rules as drafted, pending further discussion that 

could resolve these concerns. 

Basis for Objecting to the Proposed Rule Amendments 

As noted in our initial comments, the proposed regulatory action would have fundamentally 

altered and undercut the basic program structure that was established to reasonably control 

nutrients in the Tar-Pamlico Basin by the consent of all parties 28 years ago. In particular, the 

proposed rule would have imposed an individual nutrient allocation compliance requirement on 

any expanding facility that was an Association member, when, under federal law and recently 

issued NPDES permits (and the longstanding contractual arrangement between the TPBA and 

DEQ), such individual limitations were not required to comply with federal law (i.e., the adopted 

nutrient TMDL requirements).  Because a “group” load cap controlled the degree to which 

individual performance requirements for members of the Association – new, expanding, or 

otherwise would apply – the TPBA could comply with federal law and the adopted TMDL in the 

most cost-effective manner. The proposed enforcement of specific, individual, stringent TN and 

TP limitations upon expanding dischargers, would effectively eradicate the group load cap 

compliance approach (allowable under federal law) and force construction of expensive nutrient 

removal facilities on the smallest members of our group, that have no meaningful effect on water 

quality. Thus, this provision would, in the end, lead to the demise of our highly successful 

program, contrary to the express intent of the parties and the governing contractual commitments 

as represented by the 2015 Tar-Pamlico Basin Agreement.  

Objections Regarding Proposed Language, As Amended  

Under the State Administrative Procedures Act: 

When adopting a permanent rule, pursuant to N. C.G.S. §150B-21.2(g), “[a]n agency shall not 

adopt a rule that differs substantially from the text of a proposed rule published in the North 

Carolina Register unless the agency publishes the text of the proposed different rule in the North 

Carolina Register and accepts comments on the proposed different rule….” According to N. 

C.G.S. §150B-21.2(g):  

An adopted rule differs substantially from a proposed rule if it does one of more of the 

following:   

(1) Affects the interest of persons who, based on the proposed text of the rule published 

in the North Carolina Register, could not reasonably have determined that the rule 

would affect their interests. 

(2) Addresses a subject matter or an issue that is not addressed in the proposed text of the 

rule.  

(3) Produces an effect that could not reasonably have been expected based on the 

proposed texts of the rule.  

See also, In re Declaratory Ruling by the Envtl. Mgmt. Comm’n v. Envtl. Mgmt. Comm’n, 155 

N.C. App. 408, 410-411 (2002); Affordable Care v. N.C. State Bd. of Dental Examiners, 153 

N.C. App. 527, 542 (2002).  

J-2



Tar-Pamlico Basin Association Objections on 15A NCAC 02B .0703 and .0733  

3 
 

Additionally, pursuant to N. C.G.S. §150-19.3(a), an agency is not permitted to “adopted a rule 

for the protection of the environment or natural resources that imposes a more restrictive 

standard, limitation, or requirements than those imposed by federal law or rule….” 

Our review of the Hearing Officer’s and DWR staff’s recommended amendments to 15A NCAC 

02B .0703 and .0733 indicate that several aspects of the APA have been violated because the 

proposed rule language now creates new restrictions with regard to the nutrient offset program 

that were nowhere proposed and still fails to properly reflect requirements applicable to TPBA 

members.  These restrictions include: 

• Requiring a 2:1 trading ratio for nutrient offsets (presently the basin has utilized a 1.1:1 

ratio when nutrient offsets have been purchased). 

 

• Individual nutrient limitations must be achieved by any expanding facility even if the 

group cap is being met. 

Our objections to these new, more restrictive mandates are manifold: 

1. The Proposed Rule never included an option to mandate a 2:1 offset requirement for all 

areas or provided an opportunity for the public to provide comment on this “alternative.”  

It is not reasonable for a facility that is currently operating under the 1.1:1 ratio (also the 

ratio presented for public comment) to expect that the final Rule will essentially double 

that requirement without notice. The effect of this change is to significantly increase the 

cost of compliance on expanding facilities (almost double). Consequently, the changes to 

the Rule following the initial publication in the North Carolina Register were substantial 

within the meaning of N. C.G.S. §150B-21.2(g) and therefore, republication in the North 

Carolina Register was required. DWR clearly did not follow the APA procedures 

required for adopting a permanent Rule in selecting the 2:1 credit ratio for 

recommendation. That is a basic APA violation that precludes the adoption of such 

provisions (see, e.g., In re Declaratory Ruling by the Envtl. Mgmt. Comm’n v. Envtl. 

Mgmt. Comm’n, 155 N.C. App. 408, 410-411 (2002); Affordable Care v. N.C. State Bd. 

of Dental Examiners, 153 N.C. App. 527, 542 (2002); Texas v. EPA, 2019 U.S. Dist. 

LEXIS 89113, *13-20 (S.D. Tex. 2019)).  

 

2. The inability for adversely impacted Tar-Pamlico facilities to comment on this newly 

presented ratio is a violation of their procedural due process rights. Affordable Care v. 

N.C. State Bd. of Dental Examiners, 153 N.C. App. 527, 541 (2002) (“The basic premise 

of procedural due proves protection is notice and the opportunity to be heard in a 

meaningful manner.”) (quotation omitted)). By not being presented with this significantly 

increased credit ratio in the text of the proposed Rule, the facilities have been deprived of 

the proper notice and opportunity to be heard on this proposed provision during the rule-

making process. 

 

3. The EMC hearing officers determined that a 1.1:1 trading ratio was sufficient based on 

the full administrative record and that the record failed to contain information supporting 

the need for a more restrictive trading ratio (Report at 4).  Regardless, DWR staff 

continues to support a 2:1 ratio determination based on speculative and unsupported 

concerns regarding the need to account for BMP “variability” in allowing offsets. Putting 
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aside that the public was also not provided an opportunity to address this rationale for 

more restrictive regulation, the concern is misplaced.  Whether or not individual BMP 

performance varies is irrelevant to the level of variability assumed to be relevant to the 

entire state program – which the rule is intended to address.  Anticipated BMP 

performance is based on studies that looked at the average performance of such practices, 

not the maximum performance. Being an average value, some individual BMPs 

performed better while others less so.  To a mathematical certainty, when North Carolina 

implements hundreds if not thousands of BMPs, overall, the average performance target 

will be met for any program. Claiming that a 2:1 ratio is required to meet load reduction 

targets assumes that all BMPs, in the aggregate, will perform only to 50% of their 

anticipated nutrient removal capability. This assumption is simply wrong, based upon the 

studies used to determine the anticipated average performance of BMPs.  Moreover, the 

applicability of this assumption to the entire state BMP offset program is also not 

presented for public comment in the record.  

For these reasons, the Commission should not adopt the DWR staff’s recommendation for the 

adoption of a higher BMP offset ratio. At a minimum, this proposal would need to be presented 

to the public and the basis for the position (as well as its cost) presented in the administrative 

record of this action and published in the North Carolina Register so that public comment may be 

received on this position. 

Recommended Resolution:  Either adopt the rule as proposed during the public comment 

period or reopen the rule to allow comment on the staff’s assertion that a 2:1 ratio must be 

adopted for the nutrient offset program. 

If the EMC does propose a 2:1 ratio, the staff should be required to produce the technical, fiscal 

and legal justification for this proposal so the public may be adequately informed as to the basis 

of the proposal, as required by the Administrative Procedures Act. 

Inconsistencies in the Rule Language as Proposed  

In response to the comments submitted by TPBA, the Hearing Officer’s Report attempted to 

accommodate the fact that the Association has a different watershed permit and load reduction 

requirements (i.e., the group load cap) than others because of the unique circumstances in our 

system. Under the group cap, the individual limits assigned to each facility do not apply, even 

under expansion, so long as the group cap is not exceeded. This provision was allowable under 

federal law to ensure TMDL compliance. Moreover, to address concerns as to whether the 

Association would ever exceed the group limit, at the request of the Division, the last NPDES 

permit included specific planning requirements if TPBA exceeded 85 percent of the group limit. 

This protective provision was included to ensure that the TPBA would remain within the 

applicable group allocation. These requirements and protections are what was negotiated and 

agreed upon by all parties as consistent with State and federal law in 2015.  

In response to TPBA’s comments, the Hearing Officer’s Report recognized that the proposed 

rule is not applicable to TPBA members at all until 2025. The Report repeatedly stated that the 

modified language in subparagraphs 4(b) and 5(b) “will ensure that individual limits will not be 

reduced for an expanding discharger. A TPBA member facility will not be subject to enforcement 

of individual nutrient limits if TPBA is under its group nutrient caps. The TPBA agreement (page 

17) and the TPBA permit (pages 2-3) would remain in force, and no language in these rules 
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contravenes these sources of authority.” Report at 10, 14, 16, 17, 18 (emphasis supplied). The 

Hearing Officer’s report also stated that “[p]rior comment responses should clarify that no 

increased restrictions will apply to TPBA members as a result of this rulemaking” and “[t]he 

economic evaluation proposed by the commenter was not included because a more stringent 

application of the rule was not intended.” Report at 19 (emphasis supplied).  

The Hearing Officer’s responses make clear that this Rule does not intend to impose any more 

stringent limitations on TPBA member facilities, even after the expiration of the 2015 

Agreement (which is expected to be renegotiated in 2024). However, the rule language as 

proposed nowhere addressed that compliance with the group cap will constitute compliance with 

the Rule. The clear lack of reference to the TPBA’s future use of the group load cap in the 

proposed rule language has created inconsistencies and regulatory confusion among the affected 

TPBA members. Moreover, if the continued availability to comply with this rule by utilizing the 

group cap after 2025 was not specifically intended by the proposed Rule, this Rule constitutes a 

de facto decision that there will not be a subsequent TPBA Agreement for our system. No such 

notice of that decision was ever provided to the public or included as part of the regulatory 

discussion throughout rulemaking.  

Recommended Resolution:  We suggest that the language of subparagraphs 4(b) and 5(b) 

include specific reference to the use of a group load cap to satisfy that requirement in the Tar-

Pamlico basin. The modified language for subparagraph 5(b), currently recommended in the 

Hearing Officer’s Report, allows for an expanding facilities discharge limit to not exceed loads 

equivalent to its active allocation and offset credit. The definition of “allocation” in 15A NCAC 

02B .0701 “means the mass quantity, as of nitrogen or phosphorus that a discharger, group of 

dischargers, or other source is potentially allowed to release into surface water.” (Emphasis 

added). As the entire Rule, read as a whole, seems to already contemplate the availability of 

group allocations (like those currently used by TPBA), the clarifying language suggested by 

TPBA in subparagraph 5(b) is reasonable and should be included upon adoption. However, until 

the internal inconsistencies surrounding the practical application of this Rule to TPBA members 

after 2025 are resolved and clarified, the Commission should not move forward with applying 

this rule to Association members.  

Requirements More Restrictive than Federal Law and Violation of an Existing Contractual 

Agreement 

If the proposed rule does not, in fact, allow for the continued use of the group load cap by TPBA, 

based on the language changes proposed by staff, starting in 2025, the TPBA members will be 

required to meet their individual load allocation if they propose any expansion. This will occur 

even if the group is still below its TMDL loading cap (and therefore in compliance with federal 

law).  The legal basis for requiring this change (other than “consistency”) is still not presented in 

the administrative record or staff response to comments.  Rather, the comments indicate that no 

fundamental change in the TPBA agreement or imposition of more restrictive limits upon 

expansion was intended (Report at 10-20). 

The existing regulation found at 15A NCAC 02B .0229 (now readopted as 15A NCAC 02B 

.0733) only applied to non-association dischargers in the Basin. Page 19 of the TPBA agreement 

specifically addressed the intended requirements for “new and expanding” Non-Association 

facilities. Via this agreement, communities have expanded operations, over time, so long as the 

load cap is met.  In December 2015, the individual permits were issued to the Association 
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members, in addition to the group permit that had been issued to the TPBA for two decades.  The 

Division and EMC agreed that these individual NPDES permit requirements (load allocations) 

were only applicable if the Association, as a whole, exceeded the nutrient load granted to the 

Association via the approved 1992 TMDL. TPBA Agreement at 7 (“The Division has also 

worked with the parties to develop a new NPDES group permit that effectively allows the 

Association to continue operating under the existing ‘group cap’ approach. …so long as the 

Association meets the group caps, the members will not be subject to their individual limits.”).  

Therefore, it is further noted that imposition of an individual permit limitation for any new or 

expanding Association member is clearly more restrictive than necessary to meet the established 

loading targets (i.e., applicable federal law) and therefore violates the State Administrative 

Procedures Act. See N. C.G.S. §150-19.3(a) (“An agency…may not adopt a rule for the 

protection of the environment or natural resources that imposes a more restrictive standard, 

limitation, or requirement than those imposed by federal law or rule…”).   

 

The imposition of this requirement also lacks ecological reasonableness. The group compliance 

target was set in 1991, recognizing that the point sources are a minor component of the overall 

nutrient load to this system (<15%). Even the complete elimination of the point sources would 

not meet the TMDL load reduction goals and would not meaningfully affect nutrient conditions 

in this system, which is non-point source dominated.  Therefore, it is an utter waste of local 

resources to force costly, more restrictive individual permit mandates on communities in this 

basin.  Neither federal nor State law recognize “consistency” as a reason to impose more 

restrictive effluent limitations and high costs on communities where site-specific water quality-

based concerns are at issue. The fact that other systems in other watersheds are subject to 

increased individual restrictions has no bearing on whether such an approach makes sense in the 

Tar-Pamlico basin.  Thus, this provision is beyond statutory authority. 

 

In summary, under the 2015 Nutrient Sensitive Waters Agreement and applicable federal law, an 

individual limitation is not authorized unless the existing load cap allocated to the Association is 

exceeded. Per federal regulation, water quality-based limitations must be demonstrated 

“necessary” to meet “applicable water quality standards.” 40 CFR 122.44(d). Moreover, permit 

limitations must be consistent with any approved TMDL. 40 CFR 122.44(d)(1)(vii)(B). The 

proposed rule revisions are more restrictive than necessary to comply with the approved water 

quality-based effluent limitations. Therefore, these provisions exceed authority to impose such 

limitations under federal and state law.  
 

For these reasons, we respectfully request that this proposed rule be withdrawn and/or amended 

to reflect that the provisions only apply to non-Association members. Such action will ensure 

that the adopted rules applicable to the Tar-Pamlico nutrient sensitive waters properly reflect the 

2015 TP Nutrient Sensitive Waters Agreement that is currently in effect through 2025, the 

expressed intention that the Rule will not impose any more restrictive limitations, and the 

NPDES permits that have been issued to Association members. 
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Respectfully submitted, 

 

 
John C.  Hall 

Counsel to the Tar Pamlico Basin Association 

 

 

cc. TPBA Membership 

 Environmental Management Commission Members 

 John Huisman, DWR 
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